
DEFINE PEDIGREE THESIS

The pedigree thesis asserts that legal validity is a function of certain social facts. . considerations in defining the related
notions of law, legal validity, and legal.

Hart, for example, believes there will inevitably arise cases that do not fall clearly under a rule, but concedes a
rule of recognition could deny judges discretion to make law in such cases by requiring judges "to disclaim
jurisdiction or to refer the points not regulated by the existing law to the legislature to decide" Hart , p. The
judge cannot decide such a case merely by applying existing law because there is more than one available
outcome that coheres with existing law. Later, however, Hart comes to see his remark about the U. For the
positivist, this depends on its merits. Weinberger, trans. Inclusive vs. But Dworkin denies semantic theories
are consistent with theoretical disagreement about pivotal or core cases. It bottoms in a hypothetical,
transcendental norm that is the condition of the intelligibility of any and all other norms as binding. Similarly,
in the minimal legal system, only the officials of the legal system take the internal point of view towards the
rule of recognition that endows them with authority to make, execute, adjudicate, and enforce the rules.
Ladenson, Robert  They think that the specific nature of law casts little light on their primary concerns. Hart, 
While every competent practitioner in the U. No legal positivist argues that the systemic validity of law
establishes its moral validity, i. The positivist might respond that when the Riggs court considered this
principle, it was reaching beyond the law to extralegal standards in the exercise of judicial discretion. This
abstract formulation can be interpreted in a number of ways. Due process and fundamental fairness require
reasonable notice of which behaviors give rise to liability. If you do not count my copy of Moby-Dick as a
book because in your view novels are not books, any disagreement is bound to be senseless Dworkin , p.
These demands may be misguided or unjustified for law is fallible; they may be made in a spirit that is cynical
or half-hearted; but they must be the kind of thing that can be offered as, and possibly taken as,
obligation-imposing requirements. It is clear that in complex societies there may be no one who has all the
attributes of sovereignty, for ultimate authority may be divided among organs and may itself be limited by
law. The discretion thesis is vulnerable to one powerful objection. On Dworkin's view, conflicting principles
provide competing reasons that must be weighed according to the importance of the respective values they
express. While positivists have long acknowledged that law's essential purpose is to guide behavior through
rules e. As Finnis says, the reasons we have for establishing, maintaining or reforming law include moral
reasons, and these reasons therefore shape our legal concepts p. Exclusive positivists offer three main
arguments for stopping at social sources. Hart points out that Austin's theory provides, at best, a partial
account of legal validity because it focuses on one kind of rule, namely that which requires citizens "to do or
abstain from certain actions, whether they wish to or not" Hart , p.


